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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

TOTAL PETROCHEMICALS USA, INC. 

Complainant, 

V. 

CSX TRANSPORTATION, INC; et al 

Defendants. 

Docket No. NOR-42121 

REPLY OF TOTAL PETROCHEMICALS USA INC. 
TO CSX TRANSPORTATION, INC.'S MOTION FOR LEAVE TO FILE RESPONSE TO 

CERTAIN ALLEGATIONS IN REPLY TO MOTION FOR EXPEDITED 

DETERMINATION OF JURISDICTION OVER CHALLENGED RATES 

TOTAL PETROCHEMICALS USA, INC. ("TPI"), pursuant to 49 CFR § 1104.13(a), 

hereby replies to the "Motion for Leave to File Response to Certain Allegations in Reply to 

Motion for Expedited Determination of Jurisdiction Over Challenged Rales" ("Motion for 

Leave"), filed by CSX Transportation, Inc. ("CSXT") on November 3,2010. As CSXT correctly 

noted in its Motion for Leave, the rules ofthe Surface Transportation Board ("Board" or "STB") 

prohibit replies to replies. Motion for Leave at 2; 49 CFR § 1104.13(c). However, CSXT 

nonetheless requests leave to file a "Response" to TPI's earlier Reply. Although CSXT's 

"Response" goes beyond the scope of the justification cited in its Motion for Leave, TPI does not 

object to CSXT's Motion for Leave, or the filing ofthe attached CSXT Response, so long as the 

Board permits TPI to respond to the two extraneous matters in CSXT's Response. 

First, CSXT wrongly attempts to shift the burden of proof to TPI by claiming that 'TPI's 

Reply... fall[s] significantly short of ils burden of demonstrating that CSXT is market dominant 

over the challenged movements." Response at 1. With its Motion for Expedited Detennination 
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of Jurisdiction Over Challenged Rates, CSXT is the moving party and CSXT has the burden of 

showing lhat the previously adopted procedural schedule should be altered so that this 

proceeding could be bifiircated into separate market dominance and stand-alone cost ("SAC") 

phases. Expedited Procedures for Processing Rail Rate Reasonableness. Exemption and 

Revocation Proceedings. Ex Parte No. 527,1 STB 754,760, n. 10 (1996). Under the current 

procedural schedule, TPI's burden of proof on qualitative market dominance applies to TPI's 

Opening Evidence and Rebuttal Evidence, which will be filed in 2011. Obviously, TPI does not 

have the burden of proof in replying lo a motion originally filed by CSXT. 

Second, CSXT improperly attempts to use its Response to transform its "suggestion" of 

oral argument in its original "Motion for Expedited Determination of Jurisdiction Over 

Challenged Rates" ("Jurisdiction Motion"), into a "request" for oral argument. In its Jurisdiction 

Motion, CSXT mentioned in passing that "should the Board wish to schedule an oral argument," 

it do so prompdy after TPI submits its market dominance evidence in response lo a Board order 

granting CSXT's motion. Jurisdiction Motion at 4 [underline added]. CSXT's only other 

reference to an oral argument occurs in its "Conclusion," where CSXT states, "should the Board 

deem it advisable, hold an oral argument on qualitative maricet dominance." Id. at 24 [underline 

added]. At no point did CSXT present any argument as to why the Board should hold an oral 

argument. 

Apparendy realizing this fact, CSXT attempts to use its "Response" as a vehicle not only 

to transform its "suggestion" into a "request," but also to inappropriately alter the very subject of 

its original oral argument "request." CSXT's original reference to oral argument contemplates 

that the Board would issue an order that bifurcates the market dominance and rate reasonableness 

phases ofthis proceeding, establishes a procedural schedule for the submission of market 



dominance evidence, and then if desirable, schedules an oral argument on market dominance. 

Jurisdiction Motion at 4. In its Response, at 4-5, however, CSXT asks the Board to "schedule 

oral argument on CSXT's [Jurisdiction Motion]." CSXT has changed the very subject matter of 

the oral argiunent. This is a procedurally improper attempt by CSXT to blur the distinction 

between a Board decision on its Jurisdiction Motion and a decision on market dominance, as a 

means to entice the Board into rendering a decision on market dominance Ihrough the 

Jurisdiction Motion. As TPI noted in its Reply to CSXT's Jurisdiction Motion, at page 2, the 

Board should not, and indeed cannot, decide market dominance on die basis of CSXT's 

Jurisdiction Motion. 

The Board also should reject CSXT's request for oral argument on its Jurisdiction Motion 

because that would only increase the cost of litigation and delay the procedural schedule. Any 

oral argument would require planning by the Board, preparation by the parties, and a time delay 

while the Board prepares its post-argument decision. As described in TPI's earlier Reply to the 

Jurisdiction Motion (at pages 3-7), TPI would be harmed and compromised in its efforts to 

prepare its Opening Evidence by such delay. Given the Board's recent practice of holding oral 

argument in SAC cases after the evidentiary record has closed, CSXT will have ample 

opportunity to present its position to the Board at the appropriate time.' The Board should reject 

' Despite representations to the contrary, CSXT manages to slip an improper reply to TPI's Reply Evidence into two 
footnotes as an example of why the Board should schedule oral argument. Response, at 4-5, notes 3 and 4. If this is 
CSXT's best example, it is sorely lacking. The issue to which CSXT contends the Board would benefit from oral 
argument is "the extent to which a complainant can manufacture market dominance by adopting policies that 
allegedly limit its options to rail service." I d And the example cited is TPPs decision to use an "optimal" number 
of h-ansload &ci]itie5 that must meet mimmum standards. Id , n. 4. CSXT's argument misses the point. Too many 
bulk terminals imposes administrative, inventory, and rail car costs upon TPI that must be considered in a market 
dominance analysis. TPI Reply at 23-24. In addition, it is patently absurd for CSXT to suggest that TPI's quality, 
security, and safety standards for bulk terminals should be disregarded in a market dominance analysis. Would 
CSXT also suggest that TPI ignore the safety rating ofa motor carrier because that motor can-ier is offering 
competitive rates? 



CSXT's improper attempts lo delay this proceeding, Ihrough its Jurisdiction Motion, so that this 

case may continue under the ciurent procedural schedule. 

RespectfiiUy submitted, 

November 4,2010 

Jeffrey O. Moreno 
David E. Benz 
Thompson Hine LLP 
1920 N Street, N.W., Suite 800 
Washington, D.C. 20036 
(202)331-8800 



CERTIFICATE OF SERVICE 

I hereby certify lhat this 4th day of November 2010, I served a copy ofthe foregoing 

upon Defendants in the following manner and at the addresses below: 

Via hand-delivery to; 

G. Paul Moates 
Sidley Austin LLP 
1501 K Street, NW 
Washington, D.C. 20005 
Counselfor CSXT 

Via first class mail to: 

1 T.amont Jones, General Manager 
Carolina Piedmont Division 
268 E. Main Street 
Laurens, SC 29360 

Jeff Collins, General Manager 
Mohawk, Adirondack & Northem Railroad 
Corp. 
1 Mill Street, Suite 101 
Batavia, NY 14020 

1 Bemard M. Reagan, Senior Vice President 
Seminole Gulf Railway L.P. 
900 W.C. Owens Avenue 
Clewiston, FL 33440 

1 G.R. Abemathy, President 
Sequatchie Valley Railroad Company 
120 Soulard Square 
Bridgeport, AL 35740 

Cathy S. Hale, Chief Executive Officer 
Madison Railroad 
City of Madison Port Authority 
1121 W. JPG WoodfiU Road #216 
Madison, IN 47250 

William J. Drunsic, President 
Nashville and Eastem Railroad Corp. 
514 Knox viUe Avenue 
Lebanon, TN 37087 

Lucinda K. Butler, Director 
South Branch Valley Railroad 
120 Water Plant Drive 
Moorefield, WV 26836 

Paul G. Nichini, President 
New Hope & Ivyland Railroad 
32 West Bridge Street 
New Hope. PA 18938 



1 Joe Martin, Division Manager 
R.J. Corman Railroad Company (Memphis) 
P.O. Box 337 
145 East 1st Street 
Gutiirie, KY 42234 

Thomas Burden, General Manager 
Georgia Woodlands Railroad. LLC 
210 Depot Street 

1 P.O. Box 549 
Washington, GA 30673 

Michael L. Rennicke, General Manager 
Pioneer Valley Railroad 
100 Springdale Road 
Westfield, MA 01085 

Jeffrey O. Moreno 


